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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on January 
30, 2009 has been entered. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 23, 24, 30-33, and 43 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ratzsch et al. (WO 03/046053) in view of Grigo et al. (US Pat. 
4,232,132). (NOTE: US Pat. 7,173,104 is being used as an English language 
equivalent of WO 03/046053). 
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Considering Claim 23 : Ratzsch et al. teaches a composite material (example 5) 
comprising up to 300% by weight of wood fibers/particles (5:32-39) per 100% amine 
resins (14:26-44) and a triazine resin (2:37-58) that can be a melamine resin (2:20-36) 
that has been cured/cross-linked (14:26-40). Ratzsch et al. also teaches mixing the 
melamine ethers with ethylene vinyl acetate in a ratio of 2:1 by weight (Example 7). 
Ratzsch et al. teaches the composite as being made through extrustion(Example 7). 

Ratzsch et al. does not teach partially crosslinking the ethylene vinyl acetate 
polymer. However, Grigo et al. teaches using partially crosslinked ethylene vinyl 
acetate polymer (1 :40-42) with a vinyl acetate content of from 30 to 50 (1 :52-55) as an 
additive in a polymer mixture. Ratzsch et al. and Grigo et al. are analogous art as they 
are concerned with the same field of endeavor, namely polymer blends comprising 
ethylene vinyl acetate additives. It would have been obvious to a person having 
ordinary skill in the art at the time of invention to have used the partially crosslinked 
ethylene vinyl acetate polymer of Grigo et al. in the mixture of Ratzsch et al., and the 
motivation to do so would have been, as Grigo et al. suggests, the mixtures comprising 
crosslinked ethylene vinyl acetate polymers have higher notched impact strength than 
their uncrosslinked counterparts (3:4-9). 

Considering Claim 24 : Ratzsch et al. teaches the wood as being present in fibers or 
flour (5:19-39). 

Considering Claims 30 and 31 : Ratzsch et al. teaches the material as being a foamed 
material, a profile or an injection molded article (abstract). 

Considering Claim 32 : Ratzsch et al. teaches the linking groups as being other than the 
excluded group (2:58-3:10) and the hydroxyl groups as being exclusively etherfied with 
C1-C18 alkyl groups (3:52-54). 

Considering Claim 33 : Ratzsch et al. teaches the thermoplastic as being ethylene-vinyl 
acetate copolymers, polyurethane polymers, or aliphatic or aromatic polyesters (5:40- 
6:55). 

Considering Claim 43 : Ratzsch et al. teaches a roof element comprising the composite 
material (16:59-17:10). 
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Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ratzsch 
et al. (WO 03/046053) in view of Grigo et al. (US Pat. 4,232,132) as applied to claim 23 
above, and further in view of Imoto (US Pat. 5,780,519). (NOTE: US Pat. 7,173,104 is 
being used as an English language equivalent of WO 03/046053). 
Considering Claim 25 : Ratzsch et al. teaches the composite of claim 23 as shown 
above. Ratzsch et al. also teaches the wood as being used up 75% of the composite 
(14:26-44). 

Ratzsch et al. does not teach the wood as being a combination of fibers and 
shavings. However, Imoto teaches using a combination of fibrous wood and wood 
shavings in a wood composite material (1 :53-56 and 2:54-56) where the shavings are 
present in an amount of at least 50 percent of the wood material (7:41-43). Ratzsch et 
al. and Imoto are combinable as they are concerned with the same field of endeavor, 
namely lignocellulsoic composites. It would have been obvious to a person having 
ordinary skill in the art at the time of invention to have used the combination of wood 
fillers of Imoto in the composite of Ratzsch et al., and the motivation to do so would 
have been, as Imoto suggests, it will lower the cost of the composite (7:41 -8:3). 

Claims 27-29 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ratzsch et al. (WO 03/046053) in view of Grigo et al. (US Pat. 4,232,132) as applied to 
claim 23 above, and further in view of Medoff et al. (US Pat. 6,448,307). (NOTE: US 
Pat. 7,173,104 is being used as an English language equivalent of WO 03/046053). 
Considering Claims 27-29 : Ratzsch et al. teaches the composite of cliam 23 as shown 
above. Ratzsch et al. also teaches adding up to 2 weight percent of a UV absorber 
(14:40-42). 

Ratzsch et al. does not teach adding a flame retardant, pigment, or auxiliary. 
However, Medoff et al. teaches adding a flame retardant, colorant/pigment or lubricant 
(6:20-28) to a melamine-wood composite. Ratzsch et al. and Medoff et al. are 
combinable as they are concerned with the same field of endeavor, namely melamine- 
wood composites. It would have been obvious to a person having ordinary skill in the 
art at the time of invention to have added the components of Medoff et al. to the 
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composite of Ratzsch et al., and the motivation to do so would have been, as Medoff et 
al. suggests, these are well known additives in thermosetting compositions (6:20-28). 

Ratzsch et al. does not teach the flame retardant, pigment, or auxiliary as being 
added in the claimed amounts. However, it is well known in the art to optimize result 
effective variables such as ingredient amount. It would have been obvious to a person 
having ordinary skill in the art at the time of invention to have optimized the amounts of 
the components through routine optimization, and the motivation to do so would have 
been to increase the fire resistance, provide the desired colored product, and to 
increase the processability respectively. 

Claims 44 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ratzsch et al. (WO 03/046053) in view of Grigo et al. (US Pat. 4,232,132). (NOTE: US 
Pat. 7,173,104 is being used as an English language equivalent of WO 03/046053). 
Considering Claim 44 : Ratzsch et al. teaches a composite material (example 5) 
comprising up to 300% by weight of wood fibers/particles (5:32-39) per 100% amine 
resins (14:26-44) and a triazine resin (2:37-58) that can be a melamine resin (2:20-36) 
that has been cured/cross-linked (14:26-40). Ratzsch et al. also teaches mixing the 
melamine ethers with ethylene vinyl acetate in a ratio of 2:1 by weight (Example 7). 

Ratzsch et al. does not teach partially crosslinking the ethylene vinyl acetate 
polymer. However, Grigo et al. teaches using partially crosslinked ethylene vinyl 
acetate polymer (1 :40-42) with a vinyl acetate content of from 30 to 50 (1 :52-55) as an 
additive in a polymer mixture. Ratzsch et al. and Grigo et al. are analogous art as they 
are concerned with the same field of endeavor, namely polymer blends comprising 
ethylene vinyl acetate additives. It would have been obvious to a person having 
ordinary skill in the art at the time of invention to have used the partially crosslinked 
ethylene vinyl acetate polymer of Grigo et al. in the mixture of Ratzsch et al., and the 
motivation to do so would have been, as Grigo et al. suggests, the mixtures comprising 
crosslinked ethylene vinyl acetate polymers have higher notched impact strength than 
their uncrosslinked counterparts (3:4-9). 
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The instant claim is a product by process claim. "[E]ven though product-by- 
process claims are limited by and defined by the process, determination of patentability 
is based on the product itself. The patentability of a product does not depend on its 
method of production. If the product in the product-by-process claim is the same as or 
obvious from a product of the prior art, the claim is unpatentable even though the prior 
product was made by a different process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 
964, 966 (Fed. Cir. 1985). See MPEP § 21 13. As the combination of Ratzsch et al. and 
Grigo et al. teaches all the components of the final product, the burden is on the 
applicant to provide evidence of a materially different structure resulting from the 
claimed process steps. 

Response to Arguments 

Applicant's arguments filed January 30, 2009 have been fully considered but they 
are not persuasive, because: 

A) In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., the crosslinking of the EVA after the introduction into the composite) are not recited 
in the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Additionally the claims are directed 
towards a product, not a process of making the polymer. As such, the method of 
making is not critical to the patentability as long as the claimed components are present 
in the product. 

B) In response to applicant's argument that there is no suggestion to combine 
the references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, It would have 
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been obvious to a person having ordinary skill in the art at the time of invention to have 
used the partially crosslinked ethylene vinyl acetate polymer of Grigo et al. in the 
mixture of Ratzsch et al., and the motivation to do so would have been, as Grigo et al. 
suggests, the mixtures comprising crosslinked ethylene vinyl acetate polymers have 
higher notched impact strength than their uncrosslinked counterparts (3:4-9). 
Applicants assertion that the improvement in thermoplastic properties would not be 
beneficial to a dermoplastic material is not persuasive. As the composition of Ratzsch 
et al. is thermoplastic during the possessing (Example 7), improvements in 
thermoplastic properties would be beneficial at least during this stage of the processing. 
Additionally, as the applicant has pointed out, the compositions of Grigo teaches a 
composition produced by thermoplastic processing techniques (page 14 of applicants 
arguments). Therefore a person having ordinary skill in the art at the time of invention 
would assume that the addition of an additive of Grigo et al. would not interfere with the 
ability of a composition to be thermoplastically processed, absent evidence to the 
contrary. 

C) In response to applicant's argument that Imoto and Medoff et al. teach 
different matrixes for their lignocellulosic composites than the instant claims, the test for 
obviousness is not whether the features of a secondary reference may be bodily 
incorporated into the structure of the primary reference; nor is it that the claimed 
invention must be expressly suggested in any one or all of the references. Rather, the 
test is what the combined teachings of the references would have suggested to those of 
ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 
The secondary references are not required to teach all the limitations of the claim to be 
relevant. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Liam J. Heincer whose telephone number is 571-270- 
3297. The examiner can normally be reached on Monday thru Friday 7:30 to 5:00 EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mark Eashoo can be reached on 571-272-1 197. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mark Eashoo/ 

Supervisory Patent Examiner, Art Unit 1796 
LJH 

March 4, 2009 



